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1. 

2. 

3 .  

4. 

Protest that agency's successive rounds of 
discussions constituted technical levelinq is 
denied where record does not show that 
discussions were utilized to point out 
weaknesses caused by the awardee's lack of 
diligence or competence or that agency 
improperly coached the awardee to bring the 
awardee's proposal up to the protester's 
level. Agency questions and comments advised 
all offerors of the deficiencies in their 
proposals and resolved uncertainties 
regarding each offeror's proposed approach 
and agency's actions are consistent with 
Federal Acquisition Regulation, 4 8  C . F . R .  
S 610(d)(l) (19841, which requires an agency 
to conduct meaningful discussions by pointinq 
out weaknesses, excesses or deficiencies in 
the proposals. 

Protest that agency was constrained to award 
the contract for a certain dollar amount and 
conducted successive rounds of discussions to 
ensure award to the lowest cost offeror is 
denied where record does not show that 
funding was limited in such a manner so as to 
require award only to the low offeror. 

Where record reveals no evidence that the 
agency conveyed to an offeror, either 
directly or indirectly, during discussions a 
better technical approach or the protester's 
technical approach, technical transfusion has 
not been shown . 
Contracting officer properly may decide in 
favor of a technically lower rated proposal 
in order to take advantage of its lower cost, 
even though cost was less important than 
technical merit, where he reasonably 
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determines that the cost premium involved in 
making an award to the higher rated, higher 
priced offeror is not justified in light of 
the acceptable level of technical competence 
available at the lower cost. 

5. Protest that agency's evaluation improperly 
ignored proposed subcontractor's prior 
performance record and that agency should 
have directly considered proposed subcon- 
tractor's responsibility because of the 
subcontractor's poor performance record is 
denied where agency evaluated subcontractor's 
capabilities as part of the overall evalua- 
tion and agency evaluation is not found 
unreasonable. 

TEK, J.V., a joint venture of Turner Construction and 
Eaton-Kenway, protests the award of a contract to Sharpe 
Constructors under request for proposals (RFP) NO. DACA05- 
85-R-0036 issued by the Department of the Army for the 
construction of the Western Distribution Center at the 
Sharpe Army Depot, California. The Western Distribution 
Center is to be a large warehouse with automated storage and 
retrieval capability. TEK contends that the Army engaged in 
technical leveling and technical transfusion during negotia- 
tions. In addition, TEK argues that the award to Sharpe was 
not made in accordance with the RFP's evaluation criteria. 
Both TEK and Morrison-Knudsen/Harnlschfeger (M-K), an 
interested party to the protest, have requested reimburse- 
ment of proposal preparation expenses in view of the award 
to Sharpe. 

We deny the protest and the claims. 

B ac kg round 

The RFP was issued on December 26, 1 9 8 4 ,  and was for 
all necessary services, labor and material to construct the 
Western Distribution Center and to install and make operable 
the automated material handling system. Section 1N of the 
RFP advised offerors of the overall evaluation process and 
indicated that technical merit would be weighted 60 percent 
and cost 40 percent. The evaluation criteria which would 
be considered and which were of equal relative importance 
were as follows: 1 )  Project management; 2) Process control 
system; and 3 )  Mechanical Features. Award would be made to 
"that responsible offeror, whose offer, conforming substan- 
tially to this RFP, is most advantageous to the government, 
technical and cost proposal evaluation factors, cost, and 
other factors considered." 
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P r i o r  t o  t h e  receipt o f  i n i t i a l  proposals,  s e v e n  
a m e n d m e n t s  t o  t h e  RFP were i s s u e d  a n d ,  o n  Apri l  23, 1985, 
t h e  Army r e c e i v e d  proposals from f o u r  f i r m s :  TEK, Sharpe ,  
M-K a n d  F o s t e r  Wheeler USA Corp. ( F W ) .  A t e c h n i c a l  e v a l u a -  
t i o n  committee (TEC) was c o n v e n e d  a n d  b e t w e e n  A p r i l  23, 
1985, a n d  November 7, 1985, d i s c u s s i o n s  were h e l d  w i t h  a l l  
offerors.  T h e  T E C  c o n d u c t e d  t h ree  r o u n d s  o f  w r i t t e n  
d i s c u s s i o n s  a n d  m e t  w i t h  each o f f e ro r  d i r e c t l y  o n  a n o t h e r  
three o c c a s i o n s .  A l s o ,  f i v e  a d d i t i o n a l  a m e n d m e n t s  t o  t h e  
RFP were i s s u e d  d u r i n g  t h i s  per iod.  The  f i n a l  t e c h n i c a l  
e v a l u a t i o n  r e s u l t s  a n d  t h e  b e s t  a n d  f i n a l  o f f e r s  ( B A F O s )  of 
t h e  f o u r  f i r m s  were a s  fol lows:  

cost  BAFO T o t a l  - T e c h n i c a l  

TEK 60 34 $1 30,613,217 94 
S h a r p e  53 40 $112,295,705 93 
M-K 56 37 $121,055,313 93 
FW 37 38 $119,031,388 75 

The Army d e t e r m i n e d  t h a t  t h e  t e c h n i c a l  scores o f  t h e  top 
th ree  o f f e r o r s  d i d  n o t  d e m o n s t r a t e  a s i g n i f i c a n t  t e c h n i c a l  
d i f f e r e n c e  a n d  t h a t  a n y  of t h e  t op  three o f f e r o r s  was 
capable of p e r f o r m i n g  t h e  work w i t h o u t  a n y  adverse a f f e c t  o n  
o v e r a l l  q u a l i t y .  A s  a r e s u l t ,  t h e  Army decided t o  award t h e  
c o n t r a c t  t o  Sharpe o n  t h e  b a s i s  of t h e  f i r m ' s  lowest cost .  
B e c a u s e  s u f f i c i e n t  f u n d s  were n o t  a v a i l a b l e  t o  award a l l  t h e  
base items, o p t i o n  items a n d  a d d i t i v e  items i n c l u d e d  i n  t h e  
RFP, t h e  award t o  Sharpe was i n  t h e  a m o u n t  o f  
$104,663,798.1/ - 

T e c h n i c a l  L e v e l i n a  a n d  T r a n s f u s i o n  

TEK a r g u e s  t h a t  t h e  n u m e r o u s  a m e n d m e n t s  i s s u e d  by  t h e  
Army a n d  t h e  s u c c e s s i v e  r o u n d s  of d i s c u s s i o n s  w h i c h  were 
c o n d u c t e d  e f f e c t i v e l y  raised S h a r p e ' s  t e c h n i c a l  score a n d  
t h a t  t h i s  c o n s t i t u t e d  t e c h n i c a l  l e v e l i n g  e v e n  i f  t h e  process 
was u n i n t e n t i o n a l .  TEK c o n t e n d s  t h a t  d i s c u s s i o n s  s h o u l d  n o t  
be C o n d u c t e d  t o  h e l p  u n a c c e p t a b l e  proposals  become 
"acceptable" a n d ,  s i n c e  t h e  Army n e v e r  had a n y  s u b s t a n t i v e  
t e c h n i c a l  problems w i t h  i t s  proposa l ,  t h e r e  was n o  r e a s o n  
f o r  t h e  Army t o  e n g a g e  i n  e x t e n d e d  d i s c u s s i o n s  w i t h  t h e  
o ther  o f f e ro r s -  TEK a l l eges  t h a t  t h e  o n l y  r e a s o n  t h i s  
occurred is b e c a u s e  t h e  Army d i d  n o t  h a v e  s u f f i c i e n t  f u n d s  
to  award t h e  c o n t r a c t  t o  a t e c h n i c a l l y  s u p e r i o r  b u t  h i g h e r  

- I /  
proposals o n  t h e  items a c t u a l l y  awarded was over 
$16,000,000. The  Army c o n c l u d e d  t h a t  t h e  t e c h n i c a l  
d i f f e r e n c e  b e t w e e n  t h e  proposa ls  o n  these i t e m s  d i d  n o t  
j u s t i f y  a n  award t o  TEK a t  i t s  s i g n i f i c a n t l y  h i g h e r  cost .  

T h e  pr ice  d i f f e r e n c e  b e t w e e n  TEK's  a n d  S h a r p e ' s  cos t  
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priced proposal and that the Army issued repeated amendments 
and conducted numerous discussions in order to bring the low 
cost proposal in conformance with the RFP's technical 
requirements. TEK complains that the less technically 
qualified-benefited the most from this process and that the 
number of amendments and requests for clarification issued 
and the rounds of discussion which were conducted resulted 
in improper technical leveling. 

Also, TEK contends that technical transfusion 
occurred. TEK alleges that the Army utilized information 
contained in its proposal to assist the other offerors in 
raising their technical scores. TEK contends that its 
technical approach was improperly disclosed through the 
repeated clarification requests and discussion questions and 
comments and that the Army's actions in this regard were 
also improper. 

The Ariny contends that neither technical leveling nor 
transfusion occurred during negotiations.2/ The Army argues 
that in view of the size and complexity of the project, the 
number of amendments issued and scope of discussions 
conducted were not unusual. The Army indicates that discus- 
sions were held to point out those areas in each offeror's 
proposal that did not conform to the EiFP's requirements and 
to provide each offeror with an opportunity to revise its 
proposal. Successive rounds of discussions were conductea 
to allow the TEC to become fully comfortable with the 
technical approach proposea by each offeror. 

In addition, the Army indicates that TEK's technical 
point score increased more than Sharpe's as a result of the 
discussions. The Army contends that it never sought to 

- 2/ The Army also argues that TEK's protest is untimely 
since TEK's complaint concerns the Army's reopening of 
discussions and, therefore, should have been filed no later 
than 10 days after TEK was apprised that further discussions 
were being held. In our view, TEK has not protested the 
fact that further discussions were held, but rather the 
content of those discussions, and we believe TEK could 
reasonably wait until it learned the results of the discus- 
sions with Sharpe before protesting. 
Systems Co., B-218620.2, FeD. 6, 1986, 86-1 CPD 11 134. 

See Raytheon Ocean - 
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merely raise the technical score of the low cost offer and 
points out that the TEC was not permitted access to any 
pricing information and, therefore, was not aware which of 
the proposals was the most costly. Furthermore, the Army 
argues that the contracting officer always had the option of 
requesting additional funds to award the contract. 

Also, the Army contends that all amendments and 
comments or questions issued were carefully screened. to 
ensure that technical information was not leaked from one 
offeror to another. The Army argues that no technical 
transfusion occurred and that TEK's allegation in this 
regard is mere speculation and should be denied. 

Technical leveling in discussions is prohibited by 
section 15.610(d)(l) of the Federal Acquisition Regulation 
(FAR) and is defined as helping an offeror bring its 
proposal up to the level of the other proposals through 
successive rounds of discussions. 48 C.F.K. S 15.610(d)(l) 
(1984). An agency, however, has an obligation to conduct 
meaningful discussions by pointing out to all offerors 
weaknesses, excesses or deficiencies in their proposals and 
technical leveling does not occur unless the successive 
rounds of discussions are utilized to point out weaknesses 
caused by the offeror's lack of diligence or competence. 
- See 48 C.F.R. S 15.610(c)-(d); Joule Engineering Corp.-- 
Reconsideration, B-217072.2, May 23, 1985, 85-1 CPD 11 589; 
The Advantech Corp., B-207793, Jan. 3, 1983, 83-1 CPD (I 3. 

From our in camera review of the record, we do not 
believe the Army engaged in technical leveling. The Army's 
successive rounds of discussions were not designed to bring 
all proposals up to TEK's level; rather, the questions and 
comments were for the purpose of advising all offerors of 
the deficiencies in their proposals and resolving uncertain- 
ties as required by the FAR. 
Laboratory, B-219985, Dec. 16, 1985, 85-2 CPD 11 666. The 
questions and comments directed to Sharpe concerned areas of 
deficiencies in Sharpe's proposal or solicited additional 
clarifying information and we find nothing which shows that 
these deficiencies resulted from a lack of diligence or 
competence by Sharpe, or that the Army provided improper 
assistance to Sharpe or any other offeror with the intent of 
bringing that proposal up to TEK's level. Raytheon Ocean 
Systems Co., B-218620.2, supra. 

concerning each technical proposal and the technical scores 
of all offerors increased as a result of the discussions. 
Despite TEK's assertion that Sharpe benefited the most from 

- See Southwest Regional 

Moreover, we note that the Army had questions 
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the successive rounds of discussions, TEK's raw technical 
score increased more than Sharpe's during this period while 
the weighted difference between the two technical scores did 
not vary-significantly between each successive round. 
Sharpe's initial proposal was generally acceptable and was 
determined within the competitive range even though ques- 
tions remained concerning its proposal as well as the others 
before an award decision could be made. The successive 
rounds of discussions were held so that the Army could gain 
confidence in each offeror's technical approach and, in the 
absence of evidence showing improper coaching, we conclude 
that no technical leveling occurred. See Raytheon Ocean 
Systems, Co., B - 2 1 8 6 2 0 . 2 ,  supra: Systems Development Corp. 
and International Business Machines, 8 - 2 0 4 6 7 2 ,  Mar. 9 ,  1982 ,  
82-1 CPU 11 2 1 8  at 2 7 .  

- 

In addition, we find no evidence which shows that the 
Army was constrained to award this contract for a certain 
dollar amount. The Army indicates that it could have 
requested additional funds if award to a higher cost, higher 
technically rated proposal was warranted and our reivew 
provides no basis to conclude that only Sharpe's low cost 
proposal could have been accepted. To the extent the amend- 
ments issued had the effect of making less costly technical 
approaches acceptable to the Army, we see nothing improper 
in this action since all offerors were treated equally and 
competed based on the same requirements. In our view, TEK's 
contention that the Army's actions were designed to ensure 
award to the lowest cost offeror directly questions the 
subjective motivation of the Army's procuring officials and 
prejudicial motives will not be attributed to such officials 
on the basis of inference or supposition. Eaton-Kenway, 
B - 2 1 2 5 7 5 . 2 ,  June 2 0 ,  1 9 8 4 ,  84-1 CPD 71 6 4 9 .  Although the 
Army was concerned over the availability of sufficient 
funding for this project, we find no evidence that the 
number of amendments issued by the Army or the rounds of 
discussions conducted were so motivated. 

Concerning TEK's allegation of technical transfusion, 
the record contains no evidence which indicates that the 
Army conveyed to Sharpe, either directly or indirectly, a 
better technical approach or TEK's technical approach. 
Therefore, we find TEK's protest on this basis without 
merit. Raytheon Ocean Systems Co., 8 - 2 1 8 6 2 0 . 2 ,  supra. 

Source Selection 

TEK contends that the award to Sharpe ignored the RFP's 
evaluation criteria and was improperly based on cost. TEK 
argues that the RFP contained a precise numerical evaluation 
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formula which provided for a 60/40 technical/cost tradeoff 
and that under this formula, award could not be made to a 
lower cost, lower technically rated proposal without a 
determination that the proposals were technically equiva- 
lent. TEK contends that the Army never considered TEK's and 
Sharpe's proposals to be technically equivalent and that, in 
any event, such a determination could not be justified in 
view of the respective point scores. TEK indicates that the 
point spread between the cost proposals was less than the 
difference in technical scores and TEK contends that a 
determination of technical equivalence under these circum- 
stances would conflict with the RFP's evaluation,criteria 
which assign the greater weight to technical merit. 

Also, T9K notes that 60 percent of the work under the 
RFP relates to material handling and that Sharpe intends to 
utilize Sperry Corporation to perform this work. TEK argues 
that Sperry has failed to complete any of the three material 
handling contracts it has been awarded in the past and that 
Sharoe should not have been included in the competitive 
range since "Project Management" was listed as the most 
important evaluation factor. TEK has submitted documents 
which indicate that one of Sperry's prior contracts was 
terminated for the convenience of the government and that 
Sperry was having difficulties meeting the delivery schedule 
under another similar contract. TEK contends that because 
of Sperry's poor performance record, the Army should have 
conducted a separate inquiry into Sperry's responsibility 
even though prime contractors are generally responsible for 
determining the responsibility of their subcontractors. 

The Army contends that the seven-point difference in 
technical merit between TEK's and Sharpe's proposals did not 
justify an award to TEK at its higher price. The price 
difference between the proposals for all contract require- 
ments was over $18,000,000 and there was still a difference 
of over $16,000,000 considering only the items actually 
awarded. Since the cost difference was significant and 
because the Army did not consider TFK's technical proposal 
substantially better than Sharpe's, the Army argues that the 
contracting officer properly decided to award the contract 
to Sharpe. 

With respect to the evaluation of Sharpe's proposed 
subcontractor €or the material handling portion of the con- 
tract, the Army contends that the evaluation team properly 
evaluated Sperry's experience and expertise as part of 
Sharpe's overall technical proposal. Also,  while no pre- 
award survey of Sperry was conducted, the Army indicates 
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that the evaluation team was well aware of Sperry's prior 
performance record and that Sharpe's technical score for 
management ability in the material handling area reflected 
Sperry's prior experience. The Army contends that Sperry 
has never-been defaulted for its work on other material 
handling contracts and that the extensive project design for 
the Western Distribution Center would preclude the opera- 
tional difficulties that were encountered in prior pro- 
jects. The Army argues that Sharpe's proposal was properly 
included in the competitive range and that Sperry is capable 
of performing the material handling portion of the contract. 

We have recognized that in a negotiated procurement, 
selection officials nave the discretion to make determina- 
tions concerning cost/technical tradeoffs and the extent to 
which one may be sacrificed for the other is governed only 
by the tests of rationality and consistency with the estab- 
lished evaluation factors. Grey Advertising, Inc., 55 
Comp. Gen. 1 1 1 1  (1976), 76-1 CPD 11 325. Thus, even when 
cost is the least important evaluation criteria, we will 
uphold an award to a lower priced, lower scored offeror 
where it is determined that the cost premium involved in 
making an award to a higher rated, higher priced offeror is 
not justified in light of the acceptable level of technical 
comDetence available at the lower cost. AMG Assocs.. Inc., 
B-2>0565, Dec. 16, 1985, 85-2 CPD 11 673; The BDM Corp., 
8-202707, Oct. 28, 1981, 81-2 CPD 11 354. The determining 
element is not the difference in technical merit, -- per sei 
but the considered judgment of the procuring agency 
concerning the significance of that difference. Hager 
Sharpe and Abramson, Inc., B-201368, May 8, 1981, 81-1 CPD 
11 365. 

Here, the contracting officer made a considered 
judgment, based on overall technical and cost considera- 
tions, to award the contract to Sharpe as the most advanta- 
geous offeror. The record shows that the contracting 
officer considered whether the additional technical merit 
offered by TEK was worth the extra expense.3/ - T h e  

- 3/ 
a precise numerical formula which required the Army to eval- 
uate the two proposals as technically equivalent before an 
award to d lower point-scored offeror could be made. The 
RFP did not state that award would be made to the offeror 
with the highest point total, but rather indicated that 
award would be made to that offeror which is evaluated as 

We disagree with TEK's assertion that tne RFP contained 

(continued) 
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contracting officer determined that the difference in 
technical merit was not significant, particularly in view 
of the great difference in cost. This is exactly the kind 
of decisionmaking which is vested in the discretion of 
selection officials, and we find no basis to object to it 
here. 

Concerning the evaluation of Sharpe's proposed 
subcontractor for the material handling portion of this 
contract, we note that we will question an agency's 
determination concerning the technical merits of proposals 
only upon a clear showing of unreasonableness, abuse of 
discretion, or violation of procurement statutes or 
requlations. Bank Street Colleqe of Sducation, 63 Comp 
Gen. 393 (1984), 84-1 CPD qf 607. The protester bears the 
burden of affirmatively proving its case and the fact that 
the protester disagrees with the agency's conclusions does 
not render the evaluation unreasonable. Frank E. Basil, 
Inc.; Jet Services, Inc., R-208133, Jan. 25, 1983, 53-1 CPD 
v 91. 

In our view, TEK has not shown that the Army's 
evaluation of Spcrry's capabilities to perform this oortion 
of the contract for Sharpe was unreasonable. The record 
shows that the Army was aware of Sperry's past performance 
record and the Army disagrees with TES's characterization of 
Sperry's performance under those contracts. We find nothing 
in the record which indicates that the evaluation of 
Sperry's capabilities and the scoring of Sharpe's proposal 
in this area reflected anythinq other than the reasoned 
judgment of the evaluation team members and, accordinqly, 
we see no basis to conclude that Sharpe should have been 
excluded from the competitive range. Furthermore, while a 
contracting officer may directly determine a proposed 
subcontractor's responsibility where the prospective 

(Continued) 

most advantageous to the government. Cf. Harrison Systems 
Ltd., 63 Comp. Gen. 379 (1984), 84-1 C m  (1 572. Under these 
circumstances, we have consistently held that selectinq 
officials have the discretion to determine whether any 
technical difference is sufficiently significant to out- 
weiqh the cost difference. Warren Manaqement. Inc.. 

- 

77;-see also - -- DLI Sngineering Corp.--Reconsideration, B-218335.2 _I- et al., 
Oct. 2 5 ,  1985, 85-2 CPD 'I 468 at 5 .  
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c o n t r a c t  i n v o l v e s  s u b s t a n t i a l  s u b c o n t r a c t i n g ,  - see Omneco, 
I n c . ,  e t  a l . ,  B-218343 -- e t  a l . ,  J u n e  10, 1985, 85-1 CPD 
11 660, w e  n o t e  t h a t  S p e r r y ' s  e x p e r t i s e  a n d  e x p e r i e n c e  were 
c o n s i d e r e d  d u r i n g  t h e  e v a l u a t i o n  o f  Sharpe ' s  proposal. 
A l t h o u g h  S p e r r y  a p p a r e n t l y  e x p e r i e n c e d  p e r f o r m a n c e  d e l a y s  i n  
p a s t  p ro jec ts ,  t h e  Army i n d i c a t e s  t h a t  i t  was aware o f  
S p e r r y ' s  P e r f o r m a n c e  record o n  these  p ro jec t s  a n d  was s a t i s -  
f i e d  t h a t  s i m i l a r  d i f f i c u l t i e s  would  n o t  o c c u r  a t  t h e  
Western D i s t r i b u t i o n  C e n t e r .  Based o n  t h e  r e c o r d ,  w e  see no 
r e a s o n  t o  ob jec t  t o  t h e  Army ' s  f a i l u r e  t o  c o n d u c t  a f u r t h e r  
i n v e s t i g a t i o n  o f  S p e r r y .  

Remain ing  A l l e g a t i o n s  

TEK h a s  a lso a l l e g e d  t h a t  Sharpe s u b m i t t e d  a n  
u n s o l i c i t e d  a l t e r n a t i v e  proposal o f f e r i n g  a pr ice  r e d u c t i o n  
i f  c e r t a i n  a spec t s  of t h e  scope of work were c h a n g e d  and  
t h a t  t h i s  proposal  may h a v e  b i a s e d  t h e  f i n a l  r e s u l t s .  TEK 
c o n t e n d s  t h a t  t h e  workload a n d  d e s i g n  r e q u i r e m e n t s  were 
c h a n g e d  p r i o r  t o  award and  t h a t  t h e  c o n t r a c t  awarded Sharpe 
d i f f e r e d  from t h e  scope of work c o n t a i n e d  i n  t h e  RFP. TEK 
a l s o  c o m p l a i n s  t h a t  t h e  Army 's  a d m i n i s t r a t i v e  report  was 
i n a d e q u a t e  and  f a i l e d  t o  i n c l u d e  a l l  r e l e v a n t  d o c u m e n t s  a n d  
t h a t  t h e  Army s h o u l d  h a v e  s u s p e n d e d  c o n t r a c t  p e r f o r m a n c e  
s i n c e  t h e  Army r e c e i v e d  n o t i c e  o f  t h e  p ro tes t  w i t h i n  10 a a y s  
a f t e r  award. 

The  Army d e n i e s  t h a t  a n y  u n s o l i c i t e d  proposal was 
r e c e i v e d  from Sharpe or  t h a t  t h e  award t o  S h a r p e  was based 
o n  a scope of work d i f f e r e n t  from t h a t  c o n t a i n e d  i n  t h e  
RFP. Our r e v i e w  o f  t h e  record,  i n c l u d i n g  t h e  c o n t r a c t  
awarded S h a r p e ,  r e v e a l s  no  s u p p o r t  f o r  t h e s e  a l l e g a t i o n s  and  
TEK h a s  p r e s e n t e d  no e v i d e n c e  t o  suppor t  i t s  c o n t e n t i o n s .  
A c c o r d i n g l y ,  w e  f i n d  t h a t  TEK h a s  f a i l e d  to meet i t s  b u r d e n  
o f  proof .  Metric S y s t e m s  Corp., B-218275, J u n e  13, 1985, 
85-1 CPD 11 682. 

W i t h  respect t o  t h e  a g e n c y  report  f i l e d  by  t h e  Army, 
t h e  Army h a s  p r o v i d e d  o u r  O f f i c e  t h e  d o c u m e n t s  r e l a t e d  t o  
t h e  e v a l u a t i o n  process t o  w h i c h  TEK was d e n i e d  access. To 
t h e  e x t e n t  TEK is a r g u i n g  t h a t  i t  s h o u l d  h a v e  a l s o  r e c e i v e d  
t h e s e  d o c u m e n t s ,  TEK's so le  recourse i s  t o  p u r s u e  t h e  
remedies p r o v i d e d  u n d e r  t h e  Freedom of I n f o r m a t i o n  A c t ,  
5 U.S.C. S 552 (1982). See RCA S e r v i c e  C o . ,  B-219636, 
Nov. 4, 1985, 85-2 CPD 11-8. C o n c e r n i n g  t h e  Army ' s  a l l eged  
f a i l u r e  t o  s u s p e n d  c o n t r a c t  p e r f o r m a n c e ,  t h e  Army d i s p u t e s  
TEK's a s s e r t i o n  t h a t  i t  r e c e i v e d  n o t i c e  w i t h i n  1 0  d a y s  of 
t h e  d a t e  of c o n t r a c t  award. I n  v i e w  o f  o u r  f i n d i n g  t h a t  t h e  
award t o  Sharpe  was p rope r ,  w e  see no  n e e d  t o  r e s o l v e  t h i s  
i s s u e .  
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Finally, in light of our decision denying TEK's 
protest, we see no basis to consider either TEKIs or M-KIs 
claim for proposal preparation costs. 

The protest and claims are denied. 

U General Counsel 




